0 Important News Update from the VTS

TRIBUNAL SERVICE _ _
Valuation Tribunal for
England (VTE) Practice

I
On 1 April 2010, Prof. Zellick CBE,

QC published twelve practice

,\IA'Q:; 201170 statements. These statements have
the force of regulations and are
avail able on the Va
website www.valuationtribunal.gov.uk. Prof. Zellick CBE QC

(Click on the oPubl Procedures covered in practice

statements include:
The most fundamental change

concerns practice statement B3, e Clarification that any observation
General Notice of Direction, which or advice given to the panel by its
provides the rules  clerkshouldbe doneinopen
Non Attendance. All Notices of tribunal before the panel retires to
Hearings issued since 1 April 2010 decide the appeal, thereby
q) have been sent with this Direction allowing the parties the opportunity
U Notice. For any appeal to be heard in to comment on it. [See practice
L the appellantds abs statement B1].
@) .l_' and any other party must have e Any request for a pan;
; received a copy of the written to be reviewed is first referred to
o U submission at least 14 days before the President of the Tribunal who
oty (G the hearing. Failure to comply means will normally give the other party
o the appeal may be 6 14 days to respond and comment
B < h the panel giving no further on the request received. Only in
i D consideration to it. cases where the President is
=2 . satisfied that the criteria has been
o This outcome can also apply where _ o
= . , met, will the application actually go
« an appeal is oOverba _ )
N . _ before a different panel for it to
— 6verbally withdrawn ) .
= . consider whether the decision
= —— necessary documentation has not ) )
2 . should be set aside.[See practice
< been completed before the hearing.
-O ) . statement C1]
. A panel will no longer ratify the
<= . - e VTE panels have the power to
> verbally agreed figures or dismiss } o
< . summons witnesses. Applications
5 appeals due to lack of signed forms. ] .
L made before a hearing will be
— Therefore, it is important that any ) ]
< N — . referred to a Vice President; those
'|—' settlement forms issued by the licati de af & hear il
> (G respondent VO or LO are signed and applications ma. € atanhearing Wi
returned in good time by an appellant. (Continued on page 2)
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News update continued

be considered by the panel. All
applications must demonstrate
that the evidence of the witness
is crucial, that the person is
unlikely to attend without a
summons and that the
applicant agrees to cover the
witnesso
the hearing. [See practice
statement A4]

The practice statements also set
out the powers of the senior
member, which includes anyone
who acts as a Chairman of a
panel and/or a Vice President.
The powers given to senior
members include:

e Consideration of requests for
rating appeals to be heard
outside of a VOA programme;
the views of other parties to the
appeal will be sought before
the determination is made.
[See practice statement A2]

e Senior members will be
responsible for the
management of complex
cases, such as those with
national implications or
involving complex questions of
law. Options open to a senior
member include to hold a case
management hearing (similar to
the old pre-hearing reviews) or
to issue directions [See
practice statement A3].

e Where the clerk does not
agree to postpone a case, a
party can ask for a referral to a
senior member (if there is time)
before the hearing. [See
practice statement A4].

e The senior member will
determine whether an
application to dispose of an

ISSUE 17

appeal solely by considering
the written statements of alll
parties can be undertaken; the

process is known
wi thout a heari
similar to the

representationé

e X pens e s less noumbetsone nRefermalyg

will be made to a senior
member in cases where both
parties are in agreement to this
method being used. If
accepted, each party sends a
copy of their statement to the
Tribunal and the other party,
who then have 21 days to
respond prior to a panel
determining the case [See
practice statement A6].

Council tax liability decisions to
appear on the VTS website

On 4 May 2010, it was decided
that the decisions for any new
council tax liability appeals that are
registered by the VTS, from this
date, will be able to be viewed on
our website. To make the search
engine more effective, we have
categorised decisions as follows:

i exemption classes;

| houses in multiple occupation;
| sole or main residence;

| joint and several liability;

| disabled reduction;

| students;

| discount disregards.

Decisions should therefore start to
appear from July 2010.

Variable CT discounts set by
different billing authorities
(BAs)

In a reply to a parliamentary
question in February 2010,

Ms B Follett, Under Secretary for
Communities and Local
Government, indicated the
following discounts had been
given by various BAs using their
discretionary powers:

Pensioners : Bury, Hillingdon,
Kirklees, Lincoln, Southampton,
Wirral.

Properties affected by flooding
and other environmental
matters : Doncaster, East
Lindsey, Forest of Dean,
Gloucester, Herefordshire UA,
Hillingdon, Malvern Hills, North
Lincolnshire, Northumberland,
Rotherham, Wakefield,
Wychavon.

People who have been
disadvantaged by changes in
discount regulations : Adur,
Exeter, Horsham, North Norfolk,
Waveney.

Various classes of empty
properties, difficult to let
properties, hardship, properties
that did not have the benefit of
mains services, including

beach chalets and properties
where access is restricted
unoccupied :

BAs were not specifically
identified to each category, so as
to avoid the potential identification
of individuals who had received
these exemptions. However, BAs
that gave one of the above
exemptions included Bradford,
Brighton & Hove, Cambridge,
Canterbury and Copeland.
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Decisions from Higher Courts

Lands Tribunal for Scotland

Selecta UK Ltd v Lothian Valuation
Joint Board Assessor LTS/
VA/2008/689.

Are some
vending
machines at
Waverley
station in
Edinburgh
separately
rateable?
Whilst a
Scottish case,
the decision
may have relevance given that the
vending company operates
throughout UK and Ireland.

In reaching its decision that the
machines were not separately
rateable, the Lands Tribunal for
Scotland gave the following
reasons:

e The sites could not constitute
separate units of rateable
occupation, as the railway

retained control of the site. It
was noted that on five
occasions the railway had
ordered various machines to be
removed whilst refurbishment
works were undertaken. Notice
under the licence could require
the removal of a machine with
only three
e [t was relevant to
consider the small
size of each site in
proportion to its
surroundings, the
fact that there were
no lines of
demarcation and
that nothing had
been changed in
any way, the areas
remaining parts of
the platforms or
concourses. None of the
machines, which measured
200cm high x 155cm wide x
115 cm deep and weighed
around 500kg, were fixed to the
ground. Their installation took

daysod eThe

about four hours, their removal
less. The machines were
connected to the stations
electricity supply and unless

the ground was uneven, they
just stood on the platform;
otherwise a concrete plinth was
laid on a plastic membrane.
appell ant 6s

subordinate to the station
operator who retained control
of the site and benefited by
train travellers being able to
purchase snacks.

Interesting VT Decisions

Class | T person requiring care
elsewhere - Durham

The matter in dispute was whether
Mrs T was entitled to receive a
Class | exemption even though
she did not have a freehold or
material interest in the appeal
property?

Mr and Mrs T had purchased and
lived in the property since 1989.

On Mr Tbé6s death
share of the appeal property had
been left to his two daughters on
t he c o nthdtimy sharenshad

ISSUE 17

remain as home for my wife as
long as she shall remain my

wi d obatérin 2006, Mrs T had
transferred her 50% share to her
daughters but had remained living
at the appeal property.

In November 2008, Mrs T become

ill and after being discharged from
hospital, she moved in with a

friend so that she could receive a
high I evel of car
daughters indicated that the move
was not considered to be

permanent and all

possession had remained at the
appeal property in the hope that
she could return there.

It was not disputed that Mrs T was
receiving personal care by reason
of illness. However, the grievance
rested with the decision made by
the BA not to award Class |
exemption, as there was no
resident of the dwelling under
section 6 of the Local Government
Finance Act (LGFA) 1992.
Therefore, the BA believed that
(Continued on page 4)
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Interesting VT decisions continued

the liability to pay council
tax fell on M
daughters, as the owners of |
the appeal property.

To support its case, the BA
produced guidance
obtained from the Institute
of Revenues, Rating and
Valuation (IRRV) stating a
personal opinion of a
member of t
technical panel that:

he

oOlf the mother had a life interest in
the property under a will or trust
she could be regarded as a tenant,
because a life interest is properly
referred to as a
However, she has completely
divested herself of the property, so
cannot have the benefit of a

Class | exemption. The transfer of
the property two years ago may
well have been to avoid local
authority charges for home care or
residential care.

Prior to retiring, the clerk drew the
panel s attention
the definition of a tenant contained
in The Council tax (Exempt
Dwellings) Order 1992, as
amended, was different to that set
out in section 6 of the LGFA 1992:
In addition to someone with a
leasehold interest of 6 months or
more, it included a person who
dnas a contractual licence to
occupy a

The panel noted that Class | was
applicable where someone had
had to leave a property to receive
care due to illness and the
unoccupied dwelling had
previously been the sole or main
residence of a person who was the
owner or tenant of the dwelling.

Having regard to the last will of

Mr T, this indicated that the appeal

property had to remain Mrs T

home, so long as she remained

his widow. This will was legally
Oblindlifg ©n his Balighters ahd -

meant that Mrs T met the criteria

to be regarded as a tenant under

the Exempt Dwellings Order, as

she had a contractual licence to
remain in the appeal property. In
addition, the panel noted that

Mrs To6s belonging:

Oat the appeal property and her

daughters had left it open for her
tq rgtury hgrge. Theyefoge, they, 5 ¢

appeal was allowed.

Sole or main residence - single
serviceman - Kingston -Upon -
Hull City Council

This case concerned whether the
main residence of Mr X, a corporal
in the army, was at the HM forces
base in Lindsey or with his mother,

dwel | i ng 6wholived nearbyinHull. The BA

had cancell ed Mr
single person discount on the

grounds that they believed that

Mr X6s main resid:¢

this property.

In evidence, Mr X indicated that
forces personal were being treated
differently by other local authorities
and he was aware of council tax

discounts being allowed
elsewhere.

The respondent BA said that in
taking their approach, they had
obtained the view of the IRRV.
Although Mr X paid a

- contribution in lieu of council tax
_ to the barracks, the panel was of
the view that these payments did
not in themselves determine that
his main residence was there
(High Court case of Doncaster
BC v Stark & Stark [1998] RVR
80). In acknowledging that earlier
case law was different, i.e. it
mainly related to married couples,
the panel applied the principle
established in R (On the
application of Williams) v Horsham
DC [2004] EWCA Civ 39, [2004]

-

RA 49, adopting the
onl ooker & approach ai
6factors fordéd and Of
before treating Mr X
home in Hull as his main

residence.

In applying this approach, the

panel found Mr Xés m
to be at his mother 6.

based on the following:

e 50% of Mr Xb6s posse
were kept at his mo
house.

e His car was registered at his
mot her s house.

e His mail was sent to his
mot her s house.

e He stayed at his mo

house one or two nights each
week and longer when on
leave.

If he left the army before his
retirement, he would go to his
mot her 6s house.

ISSUE 17
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Interesting VT decisions continued

Flat above a derelict pub 7 isit
still a dwelling? - Leicester

The appeal sought a deletion from
the valuation list of a flat above a
derelict pub because it was
uninhabitable.

To defend its Band A entry, the
Listing Officer (LO) referred to
legislation relating to the meaning
of a o6dwellingé
Ohereditament
referred to the basis of valuation

and the statutory assumptions
including that At
a reasonabl e
outlined in the the Council Tax
(Situation & Valuation of
Dwellings) Regulations 1992.

The dwelling was a second floor
self-contained flat with a kitchen,
living room, bedroom, bathroom
and WC. The pub had a RV of
£1,000 to reflect its poor state of
repair (and was therefore exempt
from empty property rates) but the
BA continued to levy CT and,
because the flat still existed, the
LO would not delete it from the
valuation list. The appellant was
the under the impression that the
value of the flat had been
subsumed into the revised and
agreed RV for the public house as
a whole.

The appellant had owned and
operated the pub for 17 years
using managers. If the managers
were not local, they could use the
flat but they became responsible
for the CT. In 2004, the company
switched from managers to
tenants, the last of whom
absconded in 2008 with the stock,
leaving considerable disrepair.
Subsequent attempts to sell the
property as a pub or with another

ISSUE 17

and
test

state

permitted use had failed, its value
falling by over 50% in 18 months.

An estate
dwelling found severe vandalism

t he

0. The LO al so

and the property in need of work to
hp(reowdqe staéelg?s iand elecgll%lltyS

supgl'*es. IP aedditg)rirll, t%%re, werg s
no water tanks, pipes, heating,
washing or adequate food
preparation facilities. It was
uninsurable and failed compliance
with Fire Regulations. The
appellant estimated that to make
the domestic part habitable would
cost them
a figure far more than the current
market value. The local authority
was not forthcoming in its support
for regeneration.

The partieso
by the panel to:

a) the High Court judgmentin R v
East Sussex Valuation Tribunal ex
parte Silverstone [1996] RVR203,
which stated that the statutory
council tax valuation assumptions
were not rebuttable by the facts;
and

b), the Council Tax (Exempt
Dwellings) Order 1992, which
allowed BAs to grant exemptions
for specified periods, provided that
certain criteria are met.

For Class A, the criterion was that
a dwelling required major repair
work to render it habitable. This,
and the statutory assumption as to

agent 6s

atterl

reasonable repair, indicated that
the legislation was designed to
keep dwellings that were in need
of repair in this valuation list.

Both parties had referred to the
appeal property
definition a flat was domestic
property, within the meaning of
Section 3, Local Government
Finance Act
belief that the value of the flat had
been subsumed into the overall
non-domestic rate valuation for the
public house as a whole was
tantamount to an acceptance that
the flat had a value for rating
purposes. Had the General Rate
Act 1967 remained in force, the
flat would have had a rateable
value albeit a nominal one. It
therefore passed the hereditament
test, as it would have been a

it hous aiproperty liable to a rate. However,

as the flat was domestic property,
it fell to be assessed for council
tax purposes and the lowest
possible value was Band A. The
appeal was therefore dismissed.

A full copy of this decision is
avail abl e on
appeal 2465548775/044CAD

t dee

Blight i compulsory purchase
order - Leeds

The proposal before the panel
asked for a reduction to £1 RV, to
be effective from 19 June 2008,
when a compulsory purchase
order (CPO) had been applied to
8.835 hectares of land in Leeds
city centre, including Vicar Lane,
where the appeal property was
situated.

After noting the definition of RV
contained in the Rating (Valuation)
(Continued on page 6)
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